
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

635 Assoc ia tes

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7971 - 1,975.

herein and that the address set forth
of the pet i t ioner.

Sworn to before me this
29th day of January, 1982.

AT'TIDAVIT OF MAIf,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 29th day of January, L982, he served the within notice of Decision by certified
mai l  upon 635 Associates, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

635 Assoc ia tes
c/o Phi l ip Smith
440 Park Ave. South
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
wrapper 1s last known address



STATE OF NET./ YORK
STATE TAX COMI{ISSION

In the llatter of the Petition
o f

635 Associates

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1971 -  1975.

AIT'IDAVIT OF I{AITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within notice of Decision by
certified mail upon Paul J. Koningsberg the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Paul J. Koningsberg
Koningsberg, WoIf  & Co.
200 lladison Ave.
New York, NY 10016

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said *'rapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
29tb day of January, 7982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 29, L982

Assoc ia tes
Philip Smith
Park Ave. South
York, NY 10016

Gentlemen:

Please take notice of the Decision of the State Tax Cormission eoclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) tZZ of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Conunission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be conrmenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the date
o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone if (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

cc: Pet i t ionerts Representat ive
Paul J.  Koningsberg
Koningsberg, hlol f  & Co.
200 Madison Ave.
New York, NY 10016
Taxing Bureau' s Representative



STATE OF NEII YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

63s ASSoCTATES

for Redetermination of a Deficiency or
for Refuod of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years 1971 through 1975.

DECISION

Petitioner, 635 Associates, c/o Philip Smith, 440 Park Avenue South, New

York, New York 10016, filed a petition for redeternination of a deficiency or

for refund of unincorporated business tax under Article 23 of the Tax taw for

the years 1971 through 1975 (Fi le Nos. 27328 and 30535).

A formal hearing was held before Robert A. Couze, Ilearing 0fficer, at the

offices of the State Tax Comission, Two Wor1d Trade Center, New York, New

York, on September 29, 1980 at l :20 p.l{.  Petit ioner appeared by Konigsberg,

Wolf & Co., P.C. (PauI Konigsberg, CPA). The Audit Division appeared by

Ralph J. Vecchio, Esq. (Angelo Scopell i to, Esq., of counsel).

ISSI]E

Whether petitionerrs acceptance of rental incone atd/ot nanagement fees

rendered it subject to unincorporated business tax.

FINDINGS OF FACT

1. The hearing herein was originally scheduled for redeternination of a

deficiency or for refund of unincorporated business tar under Article 23 of the

Tax Law for the year 1975 only, (3i1e No.27328); however, because the issue

was the sane, the parties herein stipulated to include the years 1971, 1972,

1973 and 1974 (f i le No. 30535). (See: pages 3, 4 & 5, rranscript of hearing

testinony).
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2. Petitioner timely filed New York State partnership returos for the

years in issue wherein it indicated the kind of business as being "Real Estate'l

and wherein it indicated t[at it was not subject to uni.ncorporated business

tax.

3. 0n March 15, 7979 and on March 13, 1980, the Audit Division issued

ootices of deficiency against petit ioner. The March 16, 1979 Notice of

Deficiency vtas for the tax year 1975 and asserted a deficiency in the anount of

$4,892.80, plus interest. The March 13, 1980 Notice of Deficiency was for the

tax years 1.971, 1972, 1973 and !974 anLd asserted a deficiency, col lectively, in

the amount of $34,536.88 plus iqterest. Annexed to the ltarch 16, 1979 Notice

of Deficiency was a Statement of Audit Changes dated January 10, 1978 which

stated, in part, as fol lows:

ttBusinesg income reported
Allowance for partners services
Exemption

NEIII YORK STATE IININCORPORATED BUSIIIESS TN( DIIE

Annexed to the March 13, 1980 Notice of Deficiency was a

Changes dated January 10, 1979 which stated, in part, as

t97l L972 1973

$117,450 .00
23,490.00
5 ,000.00

Balance subject to unincorporated business tax $ 88,960.00

rrTotal business
iacome
Allowance for
partnets services
Exerytion
Balance eubject
to  N .Y .S .  UBT

IIBT at, 5L%

TOTAT IIBT DUE

$99  ,358 .  14  $81  ,831  .00  $57  ,000 .00

19,871.63  L6 ,366.20  13 ,400.00
5 ,000 .00  1 ,000 .00  5 ,000 .00

$74,486.51  $60,464.80  $48,600.00

$  4 ,a96 .76 .  $  3 ,325 .56  $  2 ,673 .00

Statenent

fol lows:

t974

$539 ,392 .00

90,o0o.oo
, s .900.00

$444,392.0A

$ 24,44t.56

.  $4 r892 .80"

of Audit

$34,536.88"
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4. The petition for a redeternination of the March 15, 1979 Notice of

Deficiency and the petition for a redetertination of the March 13, 1980 Notice

of Deficiency rrere both timely filed.

5. In 1958, the land at 635 Madison Avenue in New York City was owned by

one Samuel l,leinberg as Trustee. The lease on the land and the bui.lding thereoo

was held by Jacobs & Kaufnan who sublet same to an organization known as the

Uilstein 0rganization. The lease oa said property was to expire in tbe year

2053. The building consisted of nineteen (19) stories with a basgnent and

sub-basement and contained nany cotmercial tenants.

6. In April 1968, the Milstein 0rganization sought to sell its interest

in the sublease it held to the land and the building at 535 Madison Avenue,

seeking the sum of $112501000.00 as the price for the assignment of said

sublease. In addition, the sublease additionally required annual rental

paynents of $393,000.00 orr the building and $60,000.00 on the land.

7. fn order to purcbase the leasehold from the l{ilsteiq 0rganization,

59th & Madison Realty Corp. was formed. Said corporation executed the sublease

agreement.

8. 0n Apri l  1, 1968, petit ioner, 535 Associates, forned a joint venture.

The joiat venture consisted of 29 nembers each of whom contributed capital

4mounting to the total sun of $8501000.00. The $8501000.00 was to be loaned to

59th & lladison Realty CorB. so that it would bave the capital to purchase tbe

leasehold. The loan from 635 Associates to 59th & Madison Rea1ty Corp. was

secured by a leasehold mortgage on said property in the sum of $8501000.00 and

a promissory note in the sane anount.
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9. The sole purpose of the formation and existence of petitioner, 635

Associates, is stated in Paragraph 3 of petit ioner's joint veDture agreement

which reads as fol lows:

"3. This Joint Venture is forned for the sole purpose of acquiring
the ownership of the aforesaid mortgage and of the aforesaid note and
any incident.s thereto and to protect and conserve s'aid nortgage a.trd
note and to diqtribute the proceeds received in accordance with the
terms of this agreenent of Joint Venture and to otherwise take euch
steps with reference to the investnents of the Joint Venture as shall
be for the best interest of the Joint Venturers.'l

10. Accordingly, 59th & l{adison Realty Corp. was formed for the purpose of

assuning the leasehold obligations in connectioa with the property involved,

and petitioner for the purpose of loaning the corporation $8501000.00. The

stockholders of 59th & Madison Rea1ty Corp. were substantially the same persons

who conprised the petit ioner, 635 Associates.

11. At the time of filing its New York State Partnership Returas for the

yeafs in issue herein, petitioner reported its business to be "Real Estate[.

1,2. Petitioner on its New York State Partnership Returns for the years

1971,19721 1973 aod 1974 reported the sources of i ts i4cone to be from:
Iten /16 - Interest (fully taxable for Federal tax purposes)
Item /f11 - Other Income

13. The reported rrOther Income" was in aoounts as follows:

1971  -  $32 ,080 .44
1972 -  2 t ,040.00
1973
7974

12 ,000 .  0o
4,649,oo

14 .

and 1973

income.

Petitioner reported the source of its 'tOther Incomert for

was f,rom management fees and for 1974 from managenent and

1971, t972

sundry

15. Aanexed to petitionerts return for 1972 and

Partnership Return of Incone fot 1912 and 1973,

1973 is a copy

respectively.

of irs 1055
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16. Petitioner on its New York State Partnership Return for the year 1975

reported its only income on Item 6 - Interest (fulty taxable for Federal tax

purposes). Tbe source of thib incone was interest on the aforenentioned

mortgage.

17. The entire amount of the "management feesrt was paid to peti.tioner by a

conpany known as National Cleaners Corporation (hereinafter ilNational").

18. National occupied space for the storage of their cleaning suppligs and

equipment, etc., in the sub-basement of 635 Madison Avenue. National serviced

635 lladison Avenue and 554 ltadison Avenue.

19. Petitioner asserted its accountant did not know what to do with the

rental aod/or management fees that National paid, so he credited it to

petitioner's account and entered it on their books and tax returns as

miscellaneous income for supervisory "nanagenent feest'. Petitioner contended

the accountant made the decision to treat said income in this nanner on his own

initiative and without petitionerrs consent.

20. The accountant for petitioner and for 59th & l{adison Realty Corp. was

one Milton Seigel, presently retired and living at an unknown location in

Flor ida.

2'I... Philip Smith, one of petitioner's priacipals, testified that

petitioner did not perform any function for the reatal iacone.

22. Philip Smith further testified that at no tine did petitioner

supervise ot' manage the building at 635 Madison Avenue, nor did it ever nanage

any other property nor was it in the cleaning business nor was it in any otber

business.

Petitioner failed to offer any real probative evidence of the true

baSls for the "managenent feesfr (other income).
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24. Subsequent to the filing of the returng

Comission, on August 26, 1977, in a sini lar fact

deficiencies against petitioner for the tax years

13881) .

in issue hetein, the State Tax

situation, sustained the tax

1968, 1969 and 1970 (f i le No.

coNcf,usloNs otr'rAI.t'

A. That Tax Law, section 703(a), defines an unincorporated business as

"any trade, business or occupation conducted, engaged in or being liquidated by

an individual or unincorporated entity, including a partoersbip...".

B. That petit ioner describes its activit ies as those of a passive

investor. However, in actual fact, petitionerrs total 'tOther Incomett

(nanagement fees) for the years 1971, L972, 1973 and 1974 was incone from

palnttents to petitioner for purposes petitioner has not lrished to divulge.

Presr:mably paynents to petitiooer totaling $691769.44 by National were in sone

way linked to petitionerrs real estate business. That petitioner may not have

performed services for National is not conclusive as to petitionerrs real tax

status. Petit ioner was engaged in a business for the years 1971, 1972, f973

and 1974, whatever i.ts nature, and therefore is subject to the unincorporated

business tax. (In the Hatter of the Petition of 535 gssoqlate_s,

State Tax Conmissign, August 26, 7977).

C. That petitioner has the burden of proving it was not conducting an

unincorporated business; this i t  fai led to do for the years 1971, 1972, 1973

and 1974. (see section 689(e) of the Tax Law).

D. That petitioner did not have any business transactions that would

render it liable for unincorporated business taxes for 1975.

E. That petitioner seeks exenption under sectiou 703(e) of the Tax law,

which provides that an otrper of real property, lessee, or fiduciary shall aot
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be deened engaged in an unincorporated business solely by reason of holding,

leasing or managing real property. Since petitioner is not ao orfller, Iessee or

f iduciary, section 703(e) is not applicable.

f'. That the petition herein is deaied and the Notice of Deficiency dated

March 13, 1980, for the years 1971, 1972, 1973 and 1974 is sustained and that

the petition herein is granted and the Noti.ce of Deficiency, dated tlarch 16,

1979, for the year 1975, is cancelled.

DATED: Albany, New York

JAN 2I 1982
collMlssr0N


